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JACOBS, Judge:! This case was heard pursuant to the

provi sions of section 7463 of the Internal Revenue Code in effect

Special Trial Judge Carleton D. Powell, to whomthis case
was submtted, died on Aug. 23, 2007. By order dated Aug. 30,
2007, the parties were directed to file, on or before Cct. 2,
2007, either a response consenting to the reassignnent of this
case or a notice objecting to the reassignment together with a
motion for a newtrial or a notion to supplenent the record,
stating reasons in support of either notion. On CQct. 2, 2007,
counsel for respondent filed a response consenting to the
reassi gnnment of this case. To date, petitioner has filed no
response. After allowing anple tine for petitioner to file a
response, the Chief Judge reassigned this case to Judge Julian |
Jacobs for disposition on the existing record.
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at the tine the petition was filed. Pursuant to section 7463(b),?
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $6, 463 deficiency in petitioner’s
2002 Federal income tax and a $123.10 addition to tax pursuant to
section 6651(a)(1). The issues for decision are: (1) Wether
petitioner conducted a trade or business as that termis used in
section 162; (2) if so, whether petitioner satisfied the
substantiation requirenments for expenses relating to that trade or
busi ness; and (3) whether petitioner is |liable for the addition to
tax for failure to file a tinely return under section 6651(a)(1).

Backgr ound

Sone of the facts have been stipulated and are so found. The
stipulated facts and exhibits, as well as additional exhibits
introduced at trial, are incorporated herein by this reference.

At the tinme she filed the petition, petitioner resided in Herndon,
Vi rginia.

During 2002, the year at issue, petitioner was a part-tine
enpl oyee of FedEx Express (FedEx), where she had worked since
1998. FedEx issued petitioner Forma W2, Wage and Tax Statenent,

for 2002 showi ng that she had earned wages of $42, 355. 39.

2Unl ess ot herwi se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue.
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Petitioner filed her 2002 return, in which she described her
occupation as “driver”, on or about June 5, 2003. Petitioner
reported the entire anmount of her wages from FedEx on a Schedul e
C, Profit or Loss From Business, as gross receipts froma busi ness
activity, Packs to Go Business Solutions (Packs to Go), as opposed
to wage incone.® Fromthose “gross receipts” petitioner subtracted
$3, 267 as “cost of goods sold” and $33,554 of “expenses”,* and
reported a “net profit” of $5,534. After further subtracting her
standard deduction and personal exenption, petitioner reported no
t axabl e i ncone and requested a refund of the $2,616.52 of tax

wi t hhel d by FedEx.*®

%Petitioner now agrees that the incone she received from
FedEx shoul d have been reported as wage incone rather than as
gross receipts froma business activity.

“The cl ai med expenses consi sted of $800 for adverti sing,
$1, 750 for bad debts, $9,500 for car and truck expenses, $2,957
for depreciation, $697 for autonobile insurance, $500 for | egal
and professional services, $1,050 for office expenses, $600 for
rent or |ease of vehicles, nmachinery, and equi pnent, $10,680 for
rent or |ease of other business property, $220 for repairs and
mai nt enance, $410 for supplies, $50 for taxes and licenses,
$1,339 for travel, $280 for nmeals and entertai nnent, $1,401 for
utilities, $945 for wages, and $375 for other expenses descri bed
as “petty cash, tolls, vendor cash, pronotional itens.”

SPetitioner filed a return for 2001 that was sinlar to the
2002 return. On Schedule C of that return, petitioner reported
her $31, 709 of wages from FedEx as gross receipts froma business
activity and cl ai nred deductions for expenses fromthe Packs to Go
activity. For 2001, petitioner clained a net |oss of $761.
Petitioner also filed a return for 2003, in which she reported
her $45, 000 of wages from FedEx as wage i nconme and by neans of a
Schedule C clainmed a $37,874 loss fromthe Packs to Go activity.
Petitioner did not report any receipts fromher Packs to Go

(continued. . .)
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Petitioner’'s Packs to Go activity began in 1996 as a packi ng,
shi ppi ng, and nmoving service.® Petitioner had al ready been
of fering busi ness managenent and consulting services. In 2002,
petitioner expanded her business activity to include “business
prep, marketing, draw ng up business plans, where to find start-up
nmoney, conputer services and video recording services.” Packs to
Go, according to the Schedule C petitioner prepared, enployed the
accrual nethod of accounting.

Respondent disallowed all of petitioner’s clained Schedule C
deducti ons because, according to respondent, petitioner has not
shown that Packs to Go was a trade or business for which
petitioner is entitled to Schedul e C deductions. Conti nuing,
respondent asserts that even if Packs to Go were an activity
engaged in for profit, petitioner’s clai ned expenses were not
adequat el y substanti at ed.

Di scussi on

In general, section 162(a) allows a deduction for al
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on a trade or business. In order for an

activity to be considered a trade or business for the purposes of

5(...continued)
activity on Schedule C for either 2001 or 2003.

61t does not appear that any registration fornalities were
in place with respect to Packs to Go. W infer fromthe record
that the nane Packs to Go was first enployed in 1996 and
enconpasses all services available frompetitioner.
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section 162, the activity nust be conducted with “continuity and
regularity” and “the taxpayer’s primary purpose for engaging in

the activity nmust be for income or profit.” Conm ssioner V.

G oetzinger, 480 U. S. 23, 35 (1987).

Section 183 precludes deductions for activities not engaged
in for profit except to the extent of the gross incone derived
fromthose activities. Sec. 183(a) and (b)(2). Thus, deductions
are not allowable for activities that a taxpayer carries on
primarily for sport, as a hobby, or for recreation. Sec. 1.183-
2(a), Incone Tax Regs. For a taxpayer’s expenses in an activity
to be deductible under section 162, entitled “Trade or Business
Expenses”, or section 212, entitled “Expenses for Production of
| ncone”, and not subject to the [imtations of section 183, a
t axpayer nust show that the taxpayer engaged in the activity with
an actual and honest objective of making a profit. Hulter v.

Commi ssioner, 91 T.C 371, 392 (1988); Dreicer v. Conm ssioner, 78

T.C. 642, 645 (1982), affd. w thout opinion 702 F.2d 1205 (D.C

Cir. 1983); Hastings v. Conmm ssioner, T.C Menp. 2002-310.

Whet her a taxpayer has an actual and honest profit objective is a
question of fact to be answered fromall the relevant facts and

ci rcunst ances. Hul ter v. Commi ssioner, supra at 393; Hastings v.

Commi ssi oner, supra; sec. 1.183-2(a), Inconme Tax Regs. Geater

weight is given to objective facts than to a taxpayer’s nere
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statenent of intent. Dreicer v. Conm ssioner, supra at 645; sec.

1.183-2(a), Incone Tax Regs.

The regul ations set forth a nonexhaustive list of factors
that may be considered in deciding whether a taxpayer had a profit
objective. These factors are: (1) The manner in which the
taxpayer carries on the activity; (2) the expertise of the
taxpayer or his advisers; (3) the time and effort expended by the
taxpayer in carrying on the activity; (4) the expectation that the
assets used in the activity may appreciate in value; (5) the
success of the taxpayer in carrying on other simlar or dissimlar
activities; (6) the taxpayer’s history of inconme or |osses with
respect to the activity; (7) the anount of occasional profits, if
any, which are earned; (8) the financial status of the taxpayer;
and (9) any elenents indicating personal pleasure or recreation.
See sec. 1.183-2(b), Incone Tax Regs.

No single factor, nor even the existence of a majority of
factors favoring or disfavoring the existence of a profit

objective, is controlling. Hendricks v. Conm ssioner, 32 F.3d 94,

98 (4th Cr. 1994), affg. T.C. Meno. 1993-396; Brannen V.

Conm ssioner, 722 F.2d 695, 704 (11th Cr. 1984), affg. 78 T.C.
471 (1982); sec. 1.183-2(b), Inconme Tax Regs. Rather, the
rel evant facts and circunstances of the case are determ native.

Keanini v. Conm ssioner, 94 T.C. 41, 46 (1990); Allen v.
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Comm ssioner, 72 T.C. 28, 34 (1979); sec. 1.183-2(b), Incone Tax

Regs.

We do not believe in the case before us it is necessary to
anal yze each of the factors enunerated in section 1.183-2(b),
| ncone Tax Regs. Rather, we shall focus only on those we believe
nmost inmportant. Qur analysis | eads us to concl ude that
petitioner’s Packs to Go activity does not rise to the level of a
trade or business as that termis used in section 162.

Petitioner did not have any gross receipts (much | ess nake
any profit) fromher Packs to Go activity in 2001, 2002, or 2003.
Nor does the record indicate that Packs to Go owned tangible
assets or even possessed a bank account at any tinme. The
follow ng coll oquy between Special Trial Judge Powell and
petitioner during the trial indicates that Special Trial Judge
Powel | had difficulty accepting petitioner’s assertion that Packs
to Go was operated with the requisite “actual and honest objective
of making a profit”:

The Court: And I'’mnot exactly sure | understand right now

after listening for alnost three hours what your business is.

Ms. Jackson: Your Honor, ny business is a-—and again it’s

two-fold. |It’s the practical side of packing boxes because |

see this every day for Federal Express, and this was one--as

a driver, when we get a call to cone to--

The Court: But if you did that, you would have sone incone.

Ms. Jackson: | would have incone if people paid ne, and if--
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The Court: Well, I"'mwlling to accept that you had a person
that broke a contract, but were all three years people
breaki ng contracts?

Ms. Jackson: No, Your Honor, 2001 was a sort of turning

poi nt because | was trying to also introduce--I nean, | was
doing this and also trying different things to generate
money. | tried. | nean, | was trying different things to

make this work. That’'s why | was so ecstatic in 2002 when
secured a contract.

The Court: Then the contract fell through.

Ms. Jackson: The contract fell through, but I am-

The Court: 1In 2003 you didn’t have any inconme fromthis
busi ness.
Ms. Jackson: Well, in 2003 | was deciding that I’mgoing to

wap this up, that, you know, I'’mgoing to-—that’s why in

2004 | didn't do any packing and shipping or limted to just

to see if | could sell the business, that | have enough

goodwi | | .

Petitioner clains that she prepared advertising and
pronoti onal material for Packs to Go in the formof three
“infonercials” recorded on conpact discs, digital video discs, and
vi deot apes. These materials (the cost of which petitioner clained
as a business expense deduction) were prepared with the help of a
former brother-in-law over the course of a single weekend. In
addition, petitioner clains that her nephew created and nmaintai ned
a Wb site for her Packs to Go activity. These materials were not
i ntroduced into evidence; and there is no evidence, apart from
petitioner’s testinony that she conducted free sem nars, of any

other strategy or tactic that petitioner used in an effort to

mar ket her Packs to Go activity.
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Petitioner clains that she conducted her Packs to Go activity
froman apartnent in a subsidized | owincome housi ng devel opnment
known as the Dulles Center Apartnents. She clainms she did not
live there, an assertion that respondent disputes. Petitioner’s
apartnment was furnished wth dishes, plants, a sofa, a |oveseat,
two tables, and a coffee table.

Petitioner’s | ease agreenent provided that “the use of the
prem ses for any purpose other than as a private dwelling solely
for the use of the Resident” was not permtted. The |ease nade no
mention of petitioner’s Packs to Go activity. Mreover, for the
first year of the | ease (from Decenber of 1999 to Decenber of
2000), petitioner’s nephew was a signatory to the | ease.

W t hout deci di ng whether petitioner did or did not live
at the Dulles Center Apartnents, and even if we were to accept
petitioner’s uncorroborated assertions that she conducted her
Packs to Go activity froma | owinconme apartnent unit in violation
of her | ease agreenent, we believe that such a highly unusual
arrangenment is inconsistent with conducting a comerci al
enterprise in a businesslike manner.

Petitioner did not keep reliable books and records for her
Packs to Go activity. Only one signed contract between petitioner
and a putative client was introduced into evidence. The receipts
that petitioner produced in support of her clainms for various

busi ness deductions were inconsistent with or contradictory of her
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testinony, or were sinply generic receipts devoid of identifying
i nformati on such as the nanme of the vendor or the provider of
servi ces.

Petitioner clains she used cash to pay a substantial portion
of the reported expenses of Packs to Go. W assune that this was
part of the reason she was unable to substantiate nost of her
reported expenses. However, we are m ndful that even expenses for
whi ch petitioner clains to have witten checks were not adequately
substantiated. No cancel ed checks or bank records of any kind
were submtted. This lack of record keeping is inconsistent with
t he conduct of a bona fide trade or business.

In sum as stated above, we conclude that Packs to Go did not
constitute a trade or business for which petitioner is entitled to
Schedul e C deductions. Furthernore, for the nost part, petitioner
did not substantiate the expenses she reported in connection with
her Packs to Go activity. To the extent petitioner was able to
produce substantiation of any expenses, we find that they were
per sonal expenses rather than Schedul e C busi ness expenses. Thus,
we sustain respondent’s denial of deductions for Packs to Go as a
trade or business.

Respondent seeks an addition to tax under section 6651(a)(1).
The Conmm ssi oner bears the burden of production regarding the

additions to tax. Sec. 7491(c); Higbee v. Conmm ssioner, 116 T.C.

438 (2001). In order to neet this burden, the Comm ssioner nust
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produce sufficient evidence indicating that it is appropriate to

i npose an addition to tax. Higbee v. Conm ssioner, supra at 446.

Once the Comm ssioner has nmet this burden, the taxpayer nust cone
forward with evidence sufficient to persuade the Court that the
Comm ssioner’s determnation is incorrect or an exception applies.
Id. at 447.

As relevant here, in general, section 6651(a)(1) provides for
an addition to tax that can anmount to 25 percent of the tax (net
anount) required to be shown on the return if the returnis filed
nore than 4 nonths after the due date of the return, including
extensions. See sec. 6651(b). A taxpayer can be relieved of
liability fromthe additions to tax if the taxpayer denonstrates

that the failure to file is due to reasonabl e cause and not due to

willful neglect. Sec. 6651(a); H gbee v. Conmm ssioner, supra.

Reasonabl e cause for the failure to file a return may be
shown where the taxpayer has made a satisfactory show ng that he
exerci sed ordi nary business care and prudence but neverthel ess was
unable to file the return within the prescribed tinme. Sec.
301.6651-1(c)(1), Proced. & Adm n. Regs. Petitioner’s 2002 tax
return was introduced into evidence and bears the date of June 5,
2003; petitioner does not dispute that she did not tinely file her
2002 tax return.

Respondent has carried his burden regarding the addition to

tax. Petitioner did not address her liability for the section
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6651(a) (1) addition to tax, either in her testinony or on brief.
Consequently, we have no basis on which to conclude that
petitioner’s failure to tinely file her return was due to
reasonabl e cause and not due to wllful neglect. W thus hold
that petitioner is liable for the section 6651(a)(1l) addition to
tax as determ ned by respondent.

To reflect the foregoing,

Deci sion will be entered

for respondent.




